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Teitelbaum Tapped to Lead Ethics Commission

Herbert Teitelbaum, chairman of the securities

litigation practice at Bryan Cave, has been named

executive director of the state Ethics Commission.

Commission Chairman John Feerick said he selected

Mr. Teitelbaum because of his “competence, integ-
and 1

Herbert
! Teltelbaum

rity, abtli-
ties.” Mr. Teitelbaum, 64, has been at Bryan Cave

—tf Habeas Revoked

IN BRIEF

After Witness
Recants Claims

BY MARK HAMBLETT

A RECANTING alibi witness has
given prosecutors the ammunition
they needed to finally ensure that

since 1996. Before that he was a partner
In litigation involving the rights of large classes of
indlviduals at Teitelbaum, Hiller, Rodman, Paden &
Hibsher. The Ethics Commission has been without
an executive director since Karl Sleight resigned in

. February to join Harris Beach in Albany. The commission is set to go
. out of existence on Sept. 22, 2007, when it will be merged with the state
Temporary Commission on Lobbying to form a new Commission on

na Mr. Feerick

that

Public

Mr. Te s name before the yet-to-be-named

expects to put

13-member board at the new commission for selection as its first
executive director. Mr. Feerick also praised David Grandeau, execu-
tive director of the Lobbying Commission, for-being a “strong and
important advocate for reform.” Mr. Grandeau, who was often critical
of the Ethics Commission under Mr. Slelght, sald he was not among
the approximately 30 applicants for the post filled by Mr. Teitelbaum.
He sald yesterday It is “pretty clear” that Mr. Feerick “has made a
decislon about who he wants to run” the Public Integrity Commis-
sion. Mr. Grandeau sald he will spend between now and September

assuring that the

culture of aggressive enforcement at the Lobbying

Commission carrles over to the new commission. “I have to start con-

a County stays
behind bars.

Citing the recantation, the U.S.
Court of Appeals for the Second Cir-
cuit yesterday overturned a writ of
habeas corpus granted for Charles
Hemstreet.

The decision came three years
alter the circult had initially agreed
with Southern District Judge Charles
Brieant that Mr. Hemstreet should
be released be-
cause his lawyer
had failed to pur-
sue the witness’
claim that she was
unwilling to testify
because she had
beenwamed tostay
away from the trial

ADECISIONS

Continued on page 4

by investigators.
“We're very grat-
ified by the rul-
ing," sald Rockland
County District
Attorney Michael
Bongiorno. “The
Second Clrcuit
———————— reached what |
think Is the right result. | am very

Judge Parker

The decision
will be published
Tuesday.

Now at nylj.com

—OF INTEREST

FIRST DEPARTMENT
B LEGAL PROFESSION: Facts alleged

Topor v. Enbar, Supreme Court,
New York (p. 18, col. 1).

B CONTRACTS: Material issues of fact
reganding nature, percentage of property’s

summary judgment.
All Brands Fork Lift Corp. v. Yetish
Inc., Supreme Court, Bronx (p. 19,
col. ).
SECOND DEPARTMENT
B BUSINESS LAV: Hﬁéﬁgm judg-

Inc., Supreme Court, Nassau (p. 20,
col. 3).

'UNITED STATES COURTS

B CIVIL RIGHTS: Police officer conduct-
ing suggestive ID not liable under §1983
for appellee’s conviction, incarceration.
Wray v. City of New York, 2d Cir.
(p. 18, col. 1).

8 ALTERNATIVE DISPUTE RESOLUTION:
Delay leads to denial of motion to lift stay

of action pending arbitration of discrimi-

nation clats. Elwell v. Google Inc.,
SDNY (p. 21, col. 3).

B INTELLECTUAL PROPERTY: Trade
unjust

happy for the family of Kenneth Hiep
Sr., which has had a lot of wounds
reopened by the appellate process
in this case.”

Judges Robert Sack and Bar-
rington Parker decided the appeal
in Hemstreet v. Griener, 02-2747-pr,
with Judge Parker writing for the
majority. Judge Thomas Meskill
dissented.

Mr. Hemstreet said his 1998 trial
was tainted because of ineffective
assistance by defense attorney
Murray Richman, who had failed
to seek a remedy for the alleged
police intimidation of witness Jea-
nette Bucci.

Ms. Bucci refused to appear at Mr.
Hemstreet's trial for the 1992 mur-
der of his business partner, Kenneth
Hiep.

Mr. Hemstreet also claimed his
appellate attorney was Ineffective
for falling to pursue the Ineffective

tation and violation of GBL §349. Drew v.
Sylvan Learning Center Corp., Civil
Court, Kings (p. 19, col. 3).

& CRIMINAL PRACTICE: Officer fafled to
obtain warrant for seizures of animals;
evidence suppressed, case dismissed.
People v. Barry Delaney and Kevin
Lewis, Criminal Court, Richmond
(p. 20, col. 1).

B BUSINESS LAW: Plaintiff has appar-
ent interest in property, proper party to
seek appointment of temporary receiver.
Sadlak v. Point Lookout Fish Dock
Inc., Supreme Court, Nassau (p. 20,
col. 3).

B ENVIRONMENTAL LAW: Court finds
jury’s penalty award of $6 million not
excessive against Sunoco for deanmp costs.
State of New York v. LVF Realty Co.

claims dismissed from crowns’ use in ad
campaign. Thompson v. VE.W. L.,
SDNY (p. 21, col. 3).

B INTELLECTUAL PROPERTY: Lensman
awarded $64,865, not $600,000 sought,
for use of photos on travel agency’s web
site. Burch v. Nyarko, SDNY (p. 22,
col. I).

& BUSINESS LAW: Fraud claims arising
from acquisition ; loss causation
pleading standards not satisfied. Multi-
Plan Inc. v. Emergis Inc., SDNY
(p. 22, col. 3).

H CIVIL PRACTICE: Summary judgment
dismissing fiduciary duty breach claim
against firm's former officer deemed
premature. S.W.B. New England Inc.
v. R.A.B. Food Group LLC, SDNY

claim on direct appeal to
the Appellate Division.
Judge Brieant agreed and granted
; the petition. The circuit affirmed that
. ruling in 2004.

l Continued on page 3

Continued on page 3

Garson Loses Bid to f)elay
Prison Term During Appeal

Ex-Judge to Surrender Tuesday

BY DANIEL WISE

AN APPELLATE judge ruled yesterday that convicted
ex-Supreme Court Justice Gerald P. Garson of Brooklyn
must go to prison even as he appeals his 3-to-10 year
sentence for bribery and related crimes.

Mr. Garson, 74, who handled divorce cases during his
six years on the bench, will surrender to begin serving
his sentence on Tuesday.

In a brief four-paragraph order, Justice Edward D.
Carni of the Appellate Division, Second Department,
denied without explanation Mr. Garson's request for a
stay pending appeal and dissolved an earlier order that
had allowed the ex-judge to remain free on $15,000 bail
while his stay application was decided.

“We are very concerned about Justice Garson's medical
condition” and are exploring “other legal options,” Mr.

Gerald P.
Garson
enters
Brooklyn
Supreme
Court ear-
ller this
month for
sentenc-
Ing.

NYLJ PHOTO/
RICK KOPSTEIN

Garson's lawyer, Jeremy Gutman, sald 2

“We have raised very extensive, substantial issues,
and are confident Justice Garson will be vindicated on
the appeal,” he added. Mr. Gutman said he had advised
Mr. Garson not to make any comments to the media.

On June 5, the trial judge, Acting Supreme Court
Justice Jeffrey Berry of Orange County, imposed three
consecutive sentences on Mr. Garson that cumulated
to 3-to-10 years. Justice Carni later that day Issued a
temporary stay keeping Mr. Garson’s $15,000 bail in
place until he decided the request for a stay until the
appeal is decided.

In April, after a month-long trial, Mr. Garson was
convicted of bribery for providing a lawyer who had

b witness with court

ex parte legal advice and courtesies such as unfettered
access to his courtroom in exchange for thousands of
dollars of free meals and drinks, and, in one instance, a
$250 box of Dominican cigars.

Mr. Garson also was convicted on a related count of
accepting a reward for official misconduct and of accept-
ing $1,000 in referral fees from the cooperating lawyer,
Paul Siminovsky.

Three other defendants connected to the Garson inves-
tigation, who were either convicted or pleaded guilty,
also will be sentenced Tuesday. They are former court

Continued on page 6

Abandonment at Issue in Family’s Feud
Over Distribution on 9/11-Related Funds

/DIANE

AP PHOTO, BONDAREFF
Elsle Goss-Caldwell holds a photo Tuesday of her sons, Leon

BY TOM PERROTTA

A JUDGE in Brooklyn yesterday heard testimony
in a case that pits the mother of a man who died
in the 2001 terrorist attacks on the World Trade
Center agalnst her former husband, who wants half
of thelr son’s $2.9 million award from the federal

11th Victim Cq Fund.

Brooklyn Surrogate Margarita Lopez Torres
held a day-long hearing that included testimony
from the mother, Elsie Goss-CaldwIl; the father,
Leon Caldwell; their eldest son, Leon Jr.; and fam-
ily [riends.

The case might turn on Surrogate Lépez Tor-
res' interpretatlon of Estates, Powers and Trusts
Law §4-1.4(a), which precludes the distribution
of a deceased child's estate to a partner who has
refused to provide for, or abandoned, a child before
the child reached age 21.

Ms. Goss-Caldwell of Philadelphia testified that
her former husband physically abused her before

Caldwell Jr., left, and Kenneth Caldwell, who was killed at the

World Trade Center.

Continued on page 2

(p. 23, col. 1).
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APLAINTIFF who claims his rights to due
process and a fair trial were violated by the
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dmission into evidence of an impermis-
sibly suggestive identification procedure
cannot recover civil rights damages against
the officer who ran the procedure, a federal
appeals court ruled yesterday.

Eastern District Judge Jack Weinstein
had refused to grant summary judgment to

identification violated due process and
fair trial rights, can a defendant establish
a §1983 claim against the officer who ran
the identification procedure and can he
establish a §1983 claim against the police
department for failing to adequately train
and supervise the officer?

The U.S. Court of Appeals for the Second
Circuit answered “both questions in the
negative” in Wray v. City of New York, 05-
3341-cv. Chief Judge Dennis Jacobs, Judge

on the claim of Ray d
Wray, who said his robbery trial was taint-
ed by a police decision to bring one of his
alleged victims to his cell for identification.

But Judge Weinstein was aware that h’s
decision presented two questions worthy
of an interlocutory appeal: Where the
admission of trial testimony on a witness

y Pooler and, sitting by designa-
tion, Eighth Circuit Judge John Gibson
decided the appeal. Judge Jacobs wrote
for the court.

Mr. Wray's long journey through the
courts began with his arrest in 1990, when
police on a stakeout atop a Queens res-
taurant saw two men, one of whom was

wearing a long black coat and a hat, point
agun at Melvin Mitchell and steal his coat
outside the restaurant.

Officers William Weller and James McCav-
era apprehended one assailant, Dennis Bai-
ley, and then went into the restaurant, where
they found Mr. Wray wearing a long black
coat and a hat, and placed him under arrest.

Mr. Mitchell, who was with his friend,
Craig Williams, during the robbery, went
to the police precinct within hours. Both
men were taken separately to look at Mr.
Wray as he was sitting in a holding cell and
both immediately identified him as the
gunman.

A Queens Supreme Court justice ruled
after a suppression hearing that Mr. Wil-

Continued on page 7

cer Held Not Liable for Improper Identification Proof

Judge Jacobs
The decision
appears
on page 18.

Now at nyj.com
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'Abandonment at Issue in Family’s Feud
Over Distribution on 9/11-Related Funds

BY TOM PERROTTA

A JUDGE in Brooklyn yesterday heard testimony
in a case that pits the mother of a man who died
in the 2001 terrorist attacks on the World Trade
Center against her former husband, who wants half
of their son’s $2.9 million award from the federal
September 11th Victim Compensation Fund.

Brooklyn Surrogate Margarita L6pez Torres
held a day-long hearing that included testimony
from the mother, Elsie Goss-Caldwell; the father,
Leon Caldwell; their eldest son, Leon Jr.; and fam-
ily friends.

The case might turn on Surrogate Lopez Tor-
res’ interpretation of Estates, Powers and Trusts
Law §4-1.4(a), which precludes the distribution
of a deceased child’s estate to a partner who has
refused to provide for, or abandoned, a child before
the child reached age 21.

Ms. Goss-Caldwell of Philadelphia testified that
her former husband physically abused her before

AP PHOTO/DIANE BONDAREFF
Elsie Goss-Caldwell holds a photo Tuesday of her sons, Leon
Caldwell Jr., left, and Kenneth Caldwell, who was killed at the
World Trade Center.




Hearing on Distribution of 9/ 11 Funds

Continued from page 1

and after they were married and
abandoned their children sometime
between 1974 and 1975, when he
moved to New Jersey.

Leon Jr. has a Ph.D. in counsel-
ing psychology and is a visiting
professor at the
University of
Memphis. Ken-
neth, who had
lived in Brooklyn,
was a 30-year-old
executive at Alli- |,
ance Consulting, |§
which had offic-
es in the World
Trade Center.

During a break
in the testimony,
Ms. Goss-Caldwell said her for-
mer husband’s attempt to claim a
portion of the award was “despi-
cable.”

“He did nothing for [Kenneth] in
life,” she said. “I think he’s immoral.”

Mr. Caldwell, a 59-year-old Viet-
nam veteran who lives in New Jer-
sey and works as a cook, would
not comment beyond his testimony.
He has already received $25,000
irom the Workers’ Compensation
3oard as a result of his son’s death,
‘hough the board garnished about
1alf that for failure to pay child sup-
yort.

During his testimony, Mr.
Zaldwell said he never abused his
vife and at most pushed her away
vhen she hit and pushed him. He
said he paid child support for a
rear until he lost his job, and con-

inued to pay later. Asked why he
lid not maintain a relationship with
lis sons, he said Ms. Goss-Caldwell
vould not let him.

Ms. Goss-Caldwell’s attorney,
‘aul J. Bschorr of Reed Smith,
vho is handling the case pro bono,
alled numerous witnesses in order

Surrogate
Lépez Torres

A

to portray this case as one of aban-
donment.

Leon Jr. testified that his relation-
ship with his father was “non-exis-
tent.” He said he only tried to get in
touch with his father, once, as part
of his studies in family psycholo-
gy (Mr. Caldwell said his son had
called him on other occasions).

When Leon Jr. learned that Mr.
Caldwell had traveled to New York
to assert his right to receive part
of Kenneth’s estate, Leon Jr. said,
“It was extremely alarming that he
would do that.” '

Mr. Bschorr and his colleague,
Wallace B. Neel, also called a friend
of Ms. Goss-Caldwell’s, a sister in
their parish, and the former bas-
ketball coach at the boys’ paro-
chial school in Philadelphia. The
witnesses either said that they did
not know Mr. Caldwell or that he
had played no role in his son’s lives
that they were aware of.

Mr. Caldwell’s attorney, Richard
M. Chisholm of New Jersey, cast
his client as a man shut out by his
former wife. Mr. Caldwell testified
that his wife would hang up on him
when he called and prevent him
from seeing his children.

Mr. Chisholm also offered brief
testimony from Mr. Caldwell’s cur-
rent wife.

Surrogate Lopez Torres gave little
indication of her interpretation of
the case. However, she showed con-
siderable interest in Mr. Caldwell’s
testimony about the efforts he
made to visit his children.

“Did you ever go to court?” the
judge asked.

“l just didn’t do that,” Mr.
Caldwell replied. He said he could
not afford an attorney. When the
judge asked if he had gone to court
without an attorney, he said he did
not know what to do since he was
living in New Jersey and his chil-
dren were in Philadelphia. '

After the terrorist attacks, Mr.
Caldwell said he read in the news-
paper that his son’s father was !
unknown.

“I got mad so | went to New York
to let them know I was still around,”

" Mr. Caldwell said.

“Did you go with a lawyer?” the
judge asked.

“No,” Mr. Caldwell said.

Surrogate Lopez Torres gave
the parties 60 days to submit final
papers and reserved decision.

— Tom Perrotta can. be reached




